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EDWARD H. KtJBO, JR. 2499 
Uni ted States Attorney 
District of Hawaii 

EDRIC ~- CH!NG 6697 
Aasistant U.S. Attorney 
Room 6-100, PJKK Federal Bldg. 
300 Al a Moana B,oulevard 
Hono l ulu, Hawaii 96850 - 6100 
Telephone: {808) 541 - 2850 
Facsimile: (808) 541-3752 
E- mail: ~ric.cbing@usdoj.gov 

Attorneys for Defendants 

IN THE UNITED STATES DISTRICT COURT 

FOR THB DISTRICT OP HAWAII 

MALAMA MAKUA, a Hawai •i } 
nonprofit corporat i on, J 

) 
Plaintiff, } 

) 
VS. } 

) 
ROBERT M. GATES, Secretary of ) 
Defense; and t>ETB GE:REN, } 
Secretary of the Army, ) 

} 

Defendants. ) 
) 

~~~~~~~~~~~~~~~> 

CIVIL NO. 00-008l3 SOM LEK 

NOTICE REGARDING FIRST 
MODIFI CATION OF CULTURAL 
ACCESS AGREEMEf:.lT, PARAGRAPH 
BC; CERTIFICATE OF SERVICE 

NOTICE REGAR.DING MODIFICATION OF CULTURAL ACCE$S AG&eBMENT 
PARAGRAPH SC 

PLEA.SS TAKE NOTICE THAT, Pursuant t o paragraph 13 of 

the Settlement Agreement and Stipulated order in Malama M~kua v. 

J Rumsfeld, et al., Civ. No. 00-00913 SOM LEK (D . Haw. Oc t. 4, 

2001) ("2001 Settlementn } , Malama Makua, the Secretary of 

Defense, now Robert Gates, and the Secretary of the Army, now 

Pete Geren, (collect:.ively "the Parties" ), established the 

protocols for cultural access to Makua Military Reservation 
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("MMR"), which were set forth in the docul'llent entitled "Appendix 

B, Daytime and Overnight Access t o Makua Military Reservation for 

Cultural Accessu (filed July 19, 2002}. Paragraph 9 of Appendix 

B authorizes the modificat ion of the cultural access protocols by 

mutual consent of the p~rties. 

The Parties mutually consent that Appendix B, Section a 

("Activities While Present on Mak.ua Military R~servation"), 

Subsection C (~Limi tations on Activitiesu), Ite~ 8 be modified as 

sent forth in ~First Modi f icat ion to Appendix B, Daytime and 

overnight Access to Makua Military Reservation ('MMR"} for 

Cul tural Access" attached hereto as Exhibi t: "llf 

The terms of this modification have been negotiated at 

arm's length among knowledgeable parties represented by 

experienced counsel. As a result, the rule of ~interpretation 

against draftsman" shall not apply in any dispute over 

interpretation of the terms of this modification. Shou.ld any 

court with jurisdiction to enforce the 2001 Sett lement ~eclare 

or determine that this modification is illegal or invaliq, the 

validity of the remaining parts, terms, or provisions of 

Appendix B shal l not be affected thereby and said modificat i on 

~hall be deemed not a part of Appendix B. 

This modification shall apply to and be binding upon the 

Parties, their members, de legat~s, and assigns. The undersigned 

representatives certify that they are authorized by the Party or 
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Parties that they repr~sent to enter into this modification of 

Appendix B, and to execute and legally bind that Par ty or 

Part i es to the terms and conditions of this modification. 

Executed this \1°"day of December, 2008, at Honolulu, Hawaii. 

EDWARD H. KUBO, JR. 2499 
United States Attorney 
District of Hawaii 

EDRIC M. CHING 6697 
Assistant U.S. Attorney 
Room 6-100, PJKK Feder a l Bldg . 
300 Ala Moana Boulevard 
Honolulu, Hawai i 96850 - 61 00 
Telephone: (808} 541-2850 
Facsimile : (808} 541-3752 
E- mail: edric.chi ng@usdoj. gov 

ROBERT M. LEWIS 
Specia l Assistant U.S. Attorney 
Senior Trial Attorney 
U. S. Army Environmen tal Law Division 
Suite 400, 901 N. Stuart Street 
Arlington, VA 22203 
(703) 696-1567 (phone) 
(703) 696-2940 (fax) 
Ema il: Robert.Lewis@hqda.army.mil 

Peter Lee 
Off ice of the Staff Judge Advocate 
8~ Theater Support Command & U. S. 

Army Garri son, Hawaii 
Fort Shafter, Hawaii 
(808 ) 438-229l (phone) 
(808) 43 0- 2570 (fax) 
Peter.V.Lee@us.army.mil 

By /2-c_____ 
Robert M. Lewis 
Attorney for Defendan t s 

Earthjustice 
DAVID HENKIN 
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Austin Building 
223 S. King Street, Ste. 400 
Honolulu , HI 96813 

David Henkin 
Attorney for Plaintiff 
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First Modification to Appendix B, Daytime and Overnight Ac~s to Makua Military 
Reservation f'h<iMR") for Cultural Access 

The Parties mutually consent that Appendix B, Section 8 ("Acth·ities While 
Present on Makua Military Reservation"), Subsection C ("Limitations on Activities"), 
Item 8 be modified as follows: 

"8. For safety reasons, covered shoes are require-d while on MMRt except in the 
following areas where tbe wearing of shoes is optional: 

''a. In the paved and cut grass areas around Range Control and the Range Control 
Tower (depicted in green on Enclosure "A" hereto); 

·'b. In lhe cut grass areas (i) mauk:a of Range Coob"ol bisected by rhe centerline road 
and bounded by the drainage area to the north and by the north firebreak road to 
the east and by the centerline road to the south; (H) approximate1y lOm (33 feet) 
around the Makua aha; (iii) at the south firebreak/centerline road junction; and 
(iv) to the south of the centerline road and leading to the petroglyph rock at site 
5926 (limits depicted in yellow on Enclosure "A" hereto); 

''c. To access the petroglyph, well and/or spring features of site 5926 (limits depicted 
jn blue on Enclosure "A" hereto); 

.. d. On the nonh firebreak road, south firebreak road, and centerline road, outside the 
known improved conventional monitions area (depicted in red on Enclosure "B" 
hereto)~ and 

"e. To access the ahu at Kahanahaild and Ko'iabi (limits depicted in yellow on 
Enclosure .. C" hereto). 

"Activities pennitted without shoes in the areas described in subparagraphs 8.a through 
S.e include. but are n.ot limited to; celebrating Makahiki; offering ho'okupu: offering oli; 
d.mciog hula; conducting an 'awa ceremony; and entering spring/well features to clean. 
collect water, and/or offer ho'okupu.'' 

Ex.ecut.ed tills \t~ay of Oe<;ember. 2008. 

/Z- Y-1 ?_ 7f-:--_ 
Robert M. Lewis 
Attorney for Defendants 
Anny Environmental Law Division 

90 I North Stuart Street, Suite 400 
Arlington. VA 22203 
Telephone: (703) 696-1567 

Fax: (703) 696-2940 

David L. Henkin, Esq. 
Attorney for Plaintiff 
Earthjustice 
223 S. King Streett Suite 400 
Honolulu, Hawaii 96813 
Telephone: (808) 599-2436 
Fax: (808) 52I-684L 

EXHIBIT "1" 
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DAVID L. HENKIN #6876 
ISAAC H. MORIWAKE #7141 
EARTHJUSTICE 
223 South King Street, Suite 400 
Honolulu, Hawai'i 96813 
Telephone No.: (808) 599-2436 
Fax No. (808) 521-6841 
email: dhenkin@earthjustice.org 

Attorneys for Plaintiff 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF HA WAI'I 

MALAMA MAKUA, aHawai'i 
nonprofit corporation, 

Plaintiff, 

v. 

ROBERT M. GATES, Secretary of 
Defense; and PETE GEREN, Secretary 
of the United States Department of the 
Army, 

Defendants. 

) Civil No. 00-00813 SOM LEK 
) 
) CERTIFICATE OF SERVICE RE: 
) NOTICE REGARDING FIRST 
) MODIFICATION OF CULTURAL 
) ACCESS AGREEMENT, 
) PARAGRAPH SC; EXHIBIT "l"; 
) ENCLOSURES "A" - "C" 
) 
) 
) 
) 
) 

------------~) 

CERTIFICATE OF SERVICE 
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The undersigned hereby certifies that on December 18, 2008, a copy of the 

NOTICE REGARDING FIRST MODWICATION OF CULTURAL ACCESS 

AGREEMENT, PARAGRAPH 8C; EXHIBIT "1"; ENCLOSURES "A" - "C" 

was duly served as follows: 

Served Electronically through CMJECF: 

THOMAS A. HELPER 
Assistant U.S. Attorney 

Served by First Class Mail and Electronic Mail: 

ROBERT M. LEWIS 
Senior Trial Attorney 
U.S. Army Environmental Law Division 
Suite 400, 901 N. Stuart Street 
Arlington, VA 22203 
Fax: (703) 696-2940 
Email: robert.lewis@hqda.army.mil 

tom.helper@usdoj.gov 

DATED at Honolulu, Hawai'i, December 18, 2008. 

Isl David L. Henkin 
DAVID L. HENKIN 
ISAAC H. MORIW AKE 
Attorneys for Plaintiff 


